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QUESTION PREERNTED

. Can tyaders st Eunron, a utility company operating an
California, anter into a e purchase-sale agreement wit
sortland Geperal ("Poxtland’), a wholly-owned subsidiscy of
Baron, in which: (a) Euron places an orxder for powar with
Portland; (b} Enron notifias the Indepsndent Ssrvice Cperator
{"1I80") ,. which will thar dssignate on a "day shead® basis
transmission pa.thn{- for the purchase, creating congestion in
areas of ths network and temporarily raising the price of power
in the spot wmarket; (c) Znron entars intd power sales contracts

V. with othexr purchasars at ~he new, higher price of alectricity;
. (d] subsequently, BEnztt canomls its order from Portland, paying
- Portland only a cancei.ation Zse; and (=)} Eanron resalises a
substantial fit fulfilling its sales contracts entersd intc &t
the tc:pu-l.rﬁ; highsr prloe? ("Contewplated Transaction®!

CONCLUSION

The Contemplated Treusaction, though juestionable on
buainess, political, snd social grounds, Goes not appear to ba
prohibited under ocurrent law. Moreover. sven if the m“d
Transaction is illegal under curremt.law, it is highly ly
that any prosecution would ke successful, for wan: of cecessary

evidancs.

The structurs of California‘'s eliectzric servicas

industry has been undargoing significant changes. Utilicty
onopolies ars being discantled in favor ©f a frear market
structure. The California Public Utili:zies Tommission ("CAPUC®)

is the stata agency rasponaible for implementing and overseeing
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g utility merket reform. TO protect consumers and encourage &z
greater competition in new electzic services marketplace, CAPUC 2 rp

~

has issued a variety of orders. The following ure wowl
S ixportant: ..

1) Re Propos«d Policics Coverning Ree:ructuring
California‘'s Electric Services Industry and Reforming
Regulation, 1998 Cal. PUC LEXIS 1034, 166 P.U.R.4th 1
{Dec. 20, 1995) (*1995 Decision®)

2) Order Institutipg Rulemaking on the
Commission's Proposed Policies Governing Restructuring
California's Rlectric Services Industry and Reforming
Regulatior; Order Instituting

3) Investigation on the Comeisecion's Proposed
Policies Governing Res:zructuring Calllorniats Electric
Services Iadustry and Refornming Regulation, 1996 Cal.
POC :x}x:a 28, 266 P.U.R.4th 1 (Jaax. -0, 1996) (= 99¢€
Oxder®}. '

4} Order Instituting Dulemaxing to Bstablish
Brandsyds of Conduct Governing Relatlonships Between
Bnazgy Utilities and Thair Affilistes; Order
Instituting Invescigation to Establish Standards of
Conduct Governing FPelaticnships Batween Znergy
Otilities and Thair Affiliates, 1957 Tul. PCC LEXIS
1139, 183 P.G.R.4th S03 (Dec. 16, 1907} (71997 Oxdur").

None of the abova ordars express.y prohibit the
Contéxpiated Trmnsaction.

The 1995 Deciziocn lays the groundwork for a
disuggregated, competitive electric sarvices market, which offers
ccosuners a wide array of choloe iz bow ad frowm whom they
purchase electricizy. The caly portion of the dociment that
comes close to issues roised by the Contsmplatcd Transacticn
deals with "congestion costs.*

According to tho 1995 Decipion, the IS0 coordinatas all
cransnissions to susure operucionsl relisoility and lesst-zost
use of the systan. Thus, the IS0 will mininmize estion
problems nsutrally, not favoring mrtim:hr utility ox
customer. Usezs of the systen, sl incividually as “direct
acosss participants” or indirectly throup: the Power Exchange
{*P2*), will also pay "congesticn costs sriming from the
redispatch of the system in the fzce of “ransmission
constraints.* Jag 1995 Cal. PUC LEXIS 2354, at *101. ‘he 129%
Decision continves, "The 180 will aduinistezr & systes Cf
transmission congestion sontracts to redistzibute the ccngestion

ayssnts and provids a sat of tradeadle inastrusernts td support
gong-tun commercial transactioms acrcss locations in the grid.”
Bas id. :
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i While it does mot appesr that the Conteuplated SFZ
: Transaction would give rise to amy liability, it is poseible that - e

a participant in trading congestion payment instTuments, or the C e

~

~ CAPUC itself might have a claim or be able to impose a penslty if
the Contemplated Transaction were cayried out and was deemed
111icit market manipulation.

The 1996 Ordar sxpands upon the 199§ Order, setting
forth the principle structurss of the new eleciric msrxvices
industyy. The 1996 Oxrder contains a lengthy discussion of
various market issues, both horizonta. and vertical.
Keither thase discussiocs, nor those describing the PX ar ISC and
their functicns in the nevw electric sarvices markel atructure
touch upon any Arrangsment like the Contemplated Transactloa.
Indsed, it lpzl.ts that CAPUC aither failed to consider such u
possibility, determined that such a transaction posed o tireat
to the system, or believed that the new arent gpo: sarket
for slectricity sdministersd by and thro rX and I5C would
prevent a party from executing a transast like the
Contemplatad Transaction.

The 1997 Oxder, which governs conduct between . |
watilities® and their *affilliates” does not apply to the .
Cont atesd Transaction becauss Portland is a wholly-owned
subsi of Enron. EGubsidiaries are spucifica’ly sxespted Irom
the dufinition of affiliate found in the 1297 COxder.* S§eg 1997

Cal. FUC LEXIB 1139, at «186. Even i{f the xules did apply, it Is
not clear “hat the Contomplated Transaction would bs prochibived.
Tnron wight still be sble to place and then cancel an crder foo

} slsctricity through the PX, creating transmission congesticn and
temporarily iscreasing the price of r. Tbe .997 Orxder,

N howsver, contains language stating t ity terms should de
construed broadly in order to sffect itz stated goals of
fostaring competition by ¢reuting & coamcn sat of rules and
transpazent power exchange za~ket mechanisn, and 2f pToteccing
consumers, Sgg 1797 Cal. PUC LEXIS 1139, at *i5, Appendix A.
Thus, even if not expressly applicabie tc the Contexplated
Transaction, if tbe CAFUC deemed Pcrtlaczd to be an alfiliate of

s The digtincticn between “affiliates,™ “"atfiliated
entitias,® and “raguisted subsidiaries® is not nsw. CAFUC
introduced the spame diotinctiom in 1993. Ssa 1993 Cal. PIC LEXIS
80, 48 CPUC24 163 (Peb. 3, 1993). 1In its decision, CAPUC uled
confirwed chat affiliated entities inciuded both mffiliates and
regulated subsidiazies. Regulated subsidiarias, howsver,. did no:
bave to meet ths filine rey.lrements for affiliates bscatse the
revenues and sxpenses of ths subsidiary urc alreagy subject to
regulation by CAPUC, CAPUC's controi say be dirert or indirect.
In the cass of PucTel und its Yeallow Pages subsidiary, for
cxanple, TAPUC exercised corirol over tias subsidiiry by iwputing
its revenues in sstting PacTel's zates. 3Aug ld. at *7.

-
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Buron - a possibility, though highly unlikely - and not a 2 3 Z
subgidiary, the 1557 Order would presant lega) risk to Enromn. '5“’;,
. ~

In addition to the afocrementioned CAPUC orders,
California has a number of statutes prohibiting unfair
conpstition and frauvdulent business practices. Although these
statutes do not specifically target utility cowpaniss, they may
be broad encugh to apply to the Coatemplatoed Transaction.

cliitomu'l' tnfair Competition Act (the *Act®), fourd
under Becticn 27200 of the Business and Professions Code,
ibits unfalr competition. As used ir the chapter, unfair

' competitior means "any unlawful, unfair or fraudulent business

act or practice." Cal. Bus. & Prof. -Cods § 17200,

The unlawful practices prohibited by Section 17200
include any practices forbidden by law, “be it civil or criminmal,
fedaral, state, oz municipal, statutory, Tegulatory, or court-
mads.® Baunders v. Superior Court, 27 Cal. App. 4™ 833, 838
(1954). 1n easancs, Section 17200 borrows violutions of ocher
laws and makes them independently actionabie undsr the Act.

The saction's "unfairness® prong refers to any practice
whose barm to the victin outweighs its benafits. Ia dstermining
unfairnass, ths comxt exploys a balanc tast. 2 cue hand it
axaninas the practice's impact on the zllaged victim and on the
other, ths justifications and motives of the mnliejed wroangdoer.
Klain v. Raxth Elements. Iog., 5% Cal. App. 4™ 965, 585 {1397).
This portion of the statute is interpreted broadly. an action
will arise when a business practice "offends an astablished
public gouey or whan t=he practicc is iwmoral, unethical,
opprossive, unscrupulous, Or subsiantially izjurdsus to
conspuners." -

46 Cal. App. 4™ 854, 561 (1996). Tha saction's intentional
broadness allows the court "maxigum discretion to prohibit new
schemes to defraud." 2odolxky v, Pirst Healithcaxs Coxp., 50 Cal.
App. 4% 632, 647 (1996).

The pection's use of "fraudulent® does not rafer to the
common law toxrt of trsud. A plaintiff bringing as action
pursuant to Section 17200 need only show tiat neabers of the
public are lI to be dsdceived. In oxder to deter suchk
practices, court may impose liability and civil penalties
without proof of reliancs, deception or inj

m.
Ran*-A-CRr Svateus, IOG., 211 Cal. App. 4™ 119, i31 (1989).

Section 17204 of the Act grants ths Attorney Gensral,
district attornays and city attorneys axclusivity in pursu.ng
actions undar Baction 17200. Cal. Bus. & PrcZ. Code § 17304.

 Buch acticns for reliaf may be {aitiated upon cemplaint of the

people of California or upon the complaint of any “"board,
offiocer, person, corporatiocn or association or by any pscsc
acting for the interssts of itul:, its mambers or the ganeral

Cr\NgPe lan\nnran .l
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e . public.' Saundery at 83%. rFursuant to Section 17204, one doas & wZ
need to bring ar action on cne's own behalf in order té have & ((,

stending to sue, Thus, a private plaintiff who has suftered no Y

injury &t all msy sue tc obtain relief for others.
lﬂiiﬂ“ﬂn Inc. v, lucky Stores, Inc,., i7 Cal. &™ 583, 661

{1998).

Bection 37203 of the Act sets forth the remedies
available under the Act. Cal. Bus. & Prof. Code § 17204. Any
parthwnd lisble pursuant to Baction 17200 may be enicined fraz
initiating or continuing the unfair practice The court cay also
order rsstitution of an' moaey or prepesty ikich may bave besn
asquired by means of unrair competitiorn.

Bnron's liability pursuaat to thu Act will rest largsly
on the avallability of svidence surroundiry the Contecplaced '
Transaction. If is proof that Brnron manipulated the syster '
50 as to increape its profits, there will be greaterr Zikeclihood
that Enron will be liable :ndexr the Act.

California also has a mumber of wlatutes codifying the
elexents of decsit and frmud. Section 1572 cf Califoraiz‘s Civil
Code, for example, establisbes the elsxents required for actual
fraund., Cal. Clv. Code § 1572. Actual fraud, as deZiped by tha
saction, occurs when & parcy to a oontract, witk inten: o
deceive ancthar party or induoe him to enter izto =he contrace:

’ 1} suggests false information with kmowledge of
y its Zaledity; .

2) asserts false inforwation without knowledge ot
e . its falgity but unwarrantsd by the information
' avaiiable to that perscn;

3] suppresses that which is true:

4! makes a promise withcut any incentisr of
perfcrming it; or

8) astes in any other mammer fittad to Saceivs.

A victin of fraud, who experienced an actual injury,
mey sue the wrongdosr for dammges. Punitive damages mey also Le
granted in an action for fraud. fee id.

Section 1709 of the Civil Cods ertablishas the termt
for a sinilar cause of action: fraudulent deceit. Cal. Civ. Code
§ 1709. Pursuant t> this section a party whe willfully decaives
anothex with intent to induce it to mlter its position to its
hsz;rodt is liabie for any damages the deceived FAzty may have
su .

Cr\ayTi Las\anvven . wprt
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Califorpia’'s definition cf deceit is ldentical to its &

meaning of actual fraud. Cal. Civ. Code § 1710. Thus, the two ~

clains are often brought in conjunction with each other.

In addition to these statutory claims, suits for fraud
and decait often include a number of mors general tort claims,
such as common lav fraud-and misrepresentation. Like the
statutory claims, howsver, thess conmon law causes of actiom
require an element of intent. As with conviction under the Act,
liability under tbhe fraud and deceit statutes and common law
thecries will depend larxgely om the availability of ralavant
evidence. '
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