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;chcdule ;3 
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~cc~e~  I .  ~ v £ t w k y  

Xc~=~o L. O)4vena ia  
~ i a n  S. Trmc]man 

L a ~ m 1 ~ v  o f  ~ n e d  l~nm~ov ~ u ~ h a s m - . c L t l m  1=1an 

V 

~ G E  U 

~U~ ~ a ~ - ]~n.'ou, • ucLlLty c~mlpassy o p e z ~ t L n g  z~ 
CalL£o :a~ ,  amee r  L~to a lsz~e p u ~ l m  s q / z ~ m e n t  v ~ r h  
~ P ~ l m ~  ~en~:sl  ( , ~ l a n d ' ) ,  • ~ y . m m e d  mub~L~ta,-y of .. 

~=z't:la~c~ (b) ~ n c ~ i J ~ l ~  r.he l n d e p e n ~ e z ~  S e r f £ ~  Cpezl~C~r 
('%BO') r vh:Lr.h V:LII t h a n  ~ L g ~ a t ~  ~ • * d a y  uhe~li" books 
~.~amm~smLc~ ~ a t h n y u  £c~ t~m 1 ~ . - ~ u m ,  c r ~ t ~  o o ~ s ~ . ~  i n  
a z ~ a s  o f  t h ~  n s ~ r k  and t ~ q x ~ r L 1 y  r s ~ s i ~  ~he  p ~ c e  oZ 
L~ k h e  gpoC m ~ l m C ;  (c} ~ e n t ~ s  JJ~o pcm~r  e -~ms  c o n ~ c C ~  
v~tl~h oChm~ p m r a b u e z ~  a t  =he ~ne, h~gher p::J.c~ c~ ~ecr~ .c~ ty~  
(d} m ~ [ a m z t l y ,  _1~_~ ~s:oml# ~.~j c : ~ :  f ~  I~c~lsnd, ]paying 
l ~ z ~ l s n d  ~ y  • cance~atL~ ~oe; 8n4 (~; F~=on : e ~ £ u e s  • 
nbatmmt£L1, l~'O~i~ 1~1~t111ng l",m mLI.U c ~ c r ~  e=~tre4 ~ u t c  a ' .  
tJ~ ~e~ lpoz~r~ ly  l~g~.e:  p z l c ~ ?  ( " C ~ p ' . a t ~ d  ~xanmmt.~onU! 

C tap mtee  :nm cLaa, c hou   uucior m e 
b~L=eso,  po lL tLcs l ,  sad soada~ g : m z ~ ,  cu~es -~ t  ~ t o  
prc~t~l~l~ed ~ n d o :  n u r r ~ t  18v.  X a r o o v ~ .  e v o n  ~.f ~ C o n t e m p l a t e d  

Chs: ~ p.~:xmc'~cLoa you ,  d be  t . . tcce,~L'ul ,  ~o: v ~ n :  o£ v .ece~ax '~  
e~ch=u=e. 

D ~  

The mtcucC~urm of r'~lifon~La'm e~.eot:J,a NZ~iCNm 
~ t r ~ r y  has bea. uucl~goJ.ng m£gn~£Lascz a l : n g u .  ~ . t l t c y  
monoI~11~ s ~  being dL~Jum~r.led ~ ~ a ~ :  o f  • £ ~ :  ma:rke~. 
#mt.zizci~. The Os1:L:~ozn.4.s ~).%© UtJ,..l.i:£os .'3:mmlmmmi,',~ t'C~.POC') 
4. tle.m mtata mgsnc7 :zsF.....:aLbllm for ~.W2,~me~Img and mv,mxmRintj 
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u t l l ~ b y  mmrket z l f o r m .  To proce~c coDsm~ers an~ encourage 
g ~ t e r  compet i t ion  i n  new e l ec t= io  me.--~ces ~ . r ke tp l ace ,  

issued • v a t i e r ,  y o f  o~ le rs .  2~e f:o!l~wln9 urc mo~t 
tepm-r.ant:, 

~) l~e Pz~poszd P o l i c i e s  ~ovez~tn9 s~z : . -ucc~r~g  
Ca~l:ornLa'  • r lec t1-Lo Sea-vices I r~uscry  snd lte:c~mi~g 
~ g u l a t l o n ,  199S Cal .  PUC i~XlS 1034, 1(;~; P.U.~ .4 th  1 
(Dec. 20, 1995) (=%995 Decis ion ' )  

t ~  

2) Order I n ~ L c u t £ u g  It~lm]~n~l c~ e l m  . 
Ck~miu io~ ' s  Proponed  PolLoLU ~overnlng R e s t r u c t u r i n g  
~ a ~ l ~ a ' s  F~ect-~J.: ~ i c ~ s  Zn4~scry m~d l ~ f o z ~ n g  
~ a t ~ ;  Oz'dez ZnscituCing 

3) %n~sot tgat~on oa the ~m,~Lm:Im~'g Propoaed 
lq~lc~em ~ n g  ~es:z~cCc~4-ug r ~ l ; ~ r n ~ a ' s  P~.~c~lc 

~ 28, %i;G P . U . ~ . 4 t ~  % (Jl~,. ~0, %99G) (="99( 
~ , } .  

~m~ 

4) c~d(~ Znsb~t=tLng l tn lm~i :ag  to  ~ m ~ d ~ h  
BCan~. -~  oC C:ond~¢l: Oo~m_-'~ug xe la t ' .oash /4~  ~ t v m m  

ur.tZlcLes and The i r  k~fllLaces~ O r d ~  
I n s C L C u ~  r~avmscLga~t~n co SscablJ.sb 8Cand~rd~ o£ 
Cca~ucC G ~ v ~ . P ~ - a C f ~ d ~ t p s  i~cween Sn~cgy 

IL3~, 183 p . U . ] t .  4 " h  g03 (Dec .  16,  1 ~ 7 ) "  ( " I ~ 9 7  0 r d ~ r ' ) .  

None of t.hm above o~k~8 ex~z~ss:y  pz-oht,b£t the  
Oc~t~/pZate~ Yrmumc~Lon. 

The :1395 De~Lsic~ lays  ohm 9zo=n~v~rk ~ o r  • 
d L s a g g ~ t ~ d ,  o o ~ p e r . t t t ~  elmctr~o s e r ~ c ~ s  mackeC, which o£~ers  
c ~ s u ~ : s  • wlde axTay o~ chotoo 4- bow s : ~  from ~ r.he~- 
l~r~hame 410cr.z~c~=y. ?~a cu ly  p o r r J ~  0£ cks d ~ e n t  ~ha-. 

c lose co ~ m u e s  za..tamd b~ I:be C0=~.~uqpls~=d ,.":'ansac~L~ 

ao,=~n'dir,,a co t he  ;LPBS Deal~Lon, cb t  I ~  ~ L 4 = ~ I : - , .  -.11 
c ~ i 8 ~ o u s  co ~ d r ~ c t  opa~aclaaaZ ~s'--Zs.~IC¥ and l~aC-- .osC 
use o~ l r ~  sysCms. ~ ,  e l l  Z/~ v111 . = ~ L z .  e ~ .  u ~ o n  
p m b l n s  n ~ a l l T ,  not ~av~Lng ~ p a ~ l . , . - , m r  ~.-~__~lt7 = 
c u t o u = ,  use--s of chs m~rmt~, .4~.~ ~ . "  v ~ L ~ y  u ,d~rocc 

( , F / , ) ,  v i~ l  also pay ,congescic= cores turin,rig r:oa cna 
Z ~ p m t O h  0£ r.hm ~ tJl t.h@ Lame of  ~.ranseLJmtc~t 
o c m ~ t n C s ,  t h a  l l , S  Cal .  I~C M~LII; ".034, ac ,101. ~ 1 ~ 5  
l)ec~alo= ccnt:~mes. ,The lZK) ~ 1 1  a0sln~-sce: • mymt,m o:  
t ~ m m ~  ~ a c t ~  ~cnC~a=cm Co : ~ c ~ s c = ~ J ~ e  t.ha ccnguCLo~ 
~mysencs and p ~ r ~ e  a ~ t  o f  t~s~-able  ~r_-~u~er.Cs c~ su~po~: 

o n g - t e ~  ooamzc taZ  ~::,nsa-'r.:Lm: am'm~ ~.ocaC1:~ns ~,, ~ g r i d . "  

m~ mu~ts . l  I'.M& M t ~  
;o'lr.~lMI l s M  s .  - 3 - -  

ILK-159 
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While i t  does no t  a p p ~ r  tha t  t ~  ~ t ~ m ~ l a t e ~  
Transa~ion ~ l d  g ive  z£~ to  amy l iabl l i t~,,  I= is posslble . that 
• psrcic£1~nc ~n tr~L~ng congeacton ~F~a~t  i n s t r u m e n , a ,  o r  rue 
CkPU~ A t t A r  migl~ ha~e • c l a t ~  or  be ab le  t o  i ~ o ~ e  • p e n a l t y  if 
t h e  Contemplated Tran~ac t ion  were ca r r i ed  out and was deemed 
i l l l c l t  market aanipu3aci~. 

The l ~  Ordsz s ~  upon the I~S$ Order, sectir~ 
~_~_ . ._~  p ~ p l e  ecr,~c~.u.z'p m,= the =row e lec '=r ic  sa.~'~Icu 

The 1995  O d e :  conta~u~ • l~n~r.hy R4IC~III: Of ~ . i ~ M  ~ U ~ L ~  ~ . 

~ r ~ m w  market ~ ~sImee. h ~ h  h ~ r ~ n t a ~  ar~ ~ : : t i c a ~ .  

t~i= ~i~n~ In e.he ne~ electric sauces n r k e t  skz~ctu=e 
=retch upon a~ arrange like the C=~emplated .'~an=ac~Ac=. 
In~ed, it a~s ~Dat ~aPU~ althe~ :a~Xed to c~nsider such a 
ix~:IMiAit¥, de~er~Aned that such a transaction po:ed =o r~==eat 
tO the symtsm, m= be!~..e'~wl =,~.at :he ~ .t~a.u=~per~ ~=. . .mazkmt .  

preven t  • paz'~y f r ~  s.~-'u'...~,.m~ • =..~mu~u~='..L~n l i k e  t h e  
C ~ c ~ a t ~ d  T r a n n ~ i o n .  

The Z997 {~'d~r, which govem~ ~ between 
. u c t l i r ~ e s "  and ~ .af?A11ate~" dc~s ~ce app ly  ~o t~e  
~m~tml~aced TZq~mact:4o~ because ~ : 1  ~J • t C ~ l l y - o w n . ~  
I~bI l~ '~ I~  o= ]~z :~ .  L:UbLtd~arl~ L ~  S]p~cl f lcs .~y exmNpt~ =z-~s 

not c~sar that th~ Cc~t~late~ ~annc~A~ would be pm:he.~:its~. 
might: s~£11 be I ~ l e  t o  place a~ l  the:= ~ m : ~ l  an o : ~ :  re= 

e~cr~£cl~y th~h ~hs 1~, czea t lng  t.camm.~mLou : o n g ~ s t i c n  au~ 
t ~ l ~ r a ~ l y  ~ I ~ g  ~ P : i ~  o i' I x ~ : : .  ~ =99? Ordm:, 
h~nv~x ,  conta ins  language s ta t i ng  tha t  I ~  tempi  s h c ~ d  ~e 
coc~crue4 bz~=a4/y ~u o ~ r  to  ~ f e o t  i~z W~at~ ~a~e ox 
foac . s~ng  = = ~ e t ~ = ~  by c'~uat~u~ • ~ n c  c~ r u l e s  an~ 
cxanspL-snC l ~ m r  exchang~ =a--keC mschanim=, m ~  :E l=oc~ccl=g 
co~mIa~8. M 1 ~ 7  ~. FUU I~XXS %235, at *15, AFpexd.tx A. 
Yh~,  ~ £~ mot exprsse~'¥ a l~L~l~b~ ~o t ~ I  Cc~cmap~a¢.~d 
Y r ~ n n c t i o n ,  i f  tbs ~ dee~d Pc.-~la~d co hs an a ;~ i l ia te  o ;  

0 - ' 7  

t o  

• ~ ~ i c t ~ c t L c ~  ~ t ~  , a ~ f L l i a t i a , "  . a tZLL ta te4  

~ d  t ~  ~ ~ a t £ u c t i e m  ~ ~ l l 3 .  I I A  1~D3 C a l .  l~UC ~ l ; ~ S  

~ i z ~ d  -.hat af~'111ate4 ~ t l t £ s s  ~naluded Moth a f f i l i a t e s  4m~ 
:sq~,ae.,,* a u b e i d J ~ z i u .  ~ u L a c ~  : u b s J . 4 ~ - l e s ,  howe vm:,. dA~ r.o~ 
h a w  Co ~ e t  the  f A l ~  ~ q ~ I ~  ~o~ s~A1J~tem ~ c s u s e  t~a  

and e~I~nsee of  ~:hs s~b~IdJ.az'y ~ a lzea4y  I ~ , e c t  t o  
~ t ~ . o n  by ~AL:~X:. CAP~C'e conc::'~ nay be "d1=ect o~ ~ c .  
~n the case o~ ~ and i t s  ~e/1o~ l ~ g u  m~bs:Ld.i.a~y, eo r  
c~aaple, ~ ~ ¢ A ~  c~:z~1 over ~ s ~ b s l ~ L - y  by Im~utlnS 
£ t I  z~venues An I e t t ~ l  ~ a ~ r s l ' e  ~ i t e l .  l l I  t ~ .  ~C *?. 

DIB.-I~O 
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- ~ p o s s i b i l i t y ,  though l dgb ly  u n l i k e l y  - and not  a 
s u b s i d i a r y ,  t h e  1997 Order vould  p r e sen t  leg~) r i=k  to  i ~ .  

In a d ~ t i c m  to  the a£ormaen~ioned CaPUC ordeals, 
C a n a s t a  h-ram • n ~ r  of  a t a t u t u  p ~ h i b i c t n ~  ~nfa1~ 
c c = p s c i c i o a  and  frauAu/en~ ~ u s l n u s  p r a ~ c i c e ~ .  ~iChough t h u e  
s t a t u t e s  do n o t  s p ~ c i f i c m l l y  target  u t i l i t y  ~ i e m ,  they  m y  
be b ~ d  -~ou~h t o  apply t o  the  ~ c e ~ p l & ~ o d  T=~ns~ct~on. 

CalL:uc=~ta 's  ~n~ai r  c o a p e C i c i ~  Act ( the ' J ~ c . ) ,  :ound 
.uncle: 8 a c t l o ~  I'7200 of  cbe B ~ m s  and Prof~mi~ Code, 

• ~ i t s  ~ c o q p e t i t i c ~ ,  s .  used i n  t ~  cha~e : ,  unfair 
~CJ. t lC~ De=... many ~ = l a v ~ u l ,  u n f J J ~  O= £zltud~1.m',=. b i c ~ o s  

o r  p~rac~£oo, • Ca~. Bum. C P r o f . . C o d e  | lV200 ,  

m ~ l a v ~  p n c t l ~  p=ohtbiced ~ Ske~cion 17200 
tn= lmle  any p z ~ c t i c u  fo=bLdden by )~v, ',be c~.~,1 or  =ciscl=~%, 

made." gs, , . .~=n v .  8u~e:ic~ ~ ,  2? Cal .  App. & 83~,.838 

i sws and. ~mm ~ l =depe~4n t l¥  a c ~ r . a 2 ~  chum= chs  A=t. 

mmctioa'm mum-Wmilmamm w ~ remEIa~s t:o aa~ p:ac~Loe 
vhoes h a m  to  ~ Tt , : t i . :  ou~mJ.gh= it..: ] ~ ' . ~ i ' : s .  ~ ,~-r.0~taJ.~ 
~ s L ~ m o n ,  tbm couzt m~loya • I ~aac tng  t e a t .  ~- cue hand LC 
romaine• ~ l~r~-~Lc'l:s !space on elm : 1 1 ~  'v.J.,:':Lln •rid cm, 
o~h~=, the  ~mstt=£ostLo:~ and moCimm s t  t ~  ~ l .eg ld  . v ~ , . g c ~ .  
X~.o]D v.  l~z' th El~.mnnta. Znc., 59 Cal. App. 4 SGS, %6S ~1997). 

v L l l  az~-se ~ • b ~ l n ~ 8  prm~t lce  "orz:cm~ am a : c ~ J n e a  
psbl£a po1£¢~ o :  vt~m -.be pzam:Lm: :14 £ : m o ~ l ,  ~ = ~ J ~ .  
op ] :osn iv~ ,  unscrup~oas,  o r  m ~ b r . ~ u t l a l ~  ±n~: r io : . :  
¢~z111Ul~io~a." ~ D l ~ t  ? .  Nl:atm lPat~m ~[11 & ~ m i t t i l ~ 7  T~smq'~nnD ~q~-- 
4~ C ~ .  J ~ P .  4 t~ SS4. 561 (1996 ) .  ~ 8 ~ I : £ o D ~ 8  ~ : t o n ' . i c ~ a l  
b¢,o, s d r ~ s s  a l l ows  t h e  cc~=:t * m m t m ~  41s=:c'et io~ t o  p r ~ t b / :  =,at, 
,,cheme~ to  4 o £ r s ~ . "  ~ l a k . v  v. F tz~t  H e a l ~  t~=.c . .  $0 C~I.  
App. 4 ~ 633, 64? { 1~6 ) .  

The mecC~ou'a u~s o~" , f ' r a u d u l e n t '  dram no t  z ~ [ c  t o  t he  

pm:m.~mr, to  ~ J . o ~  1,g00 

prmct:l.oes, b ~ m y  i ~ x ~ e  1 imbAl i ty  ~ cLT~I .~m=lt~.e_.e . . . .  

l t ~ t -A -~a~  System•. ~ n c . ,  ~11 Cml. AI~. • ~ ,  ,31 (1909 | .  

~io~ 17204 o f  ~ AcI~ gza.~rJ ~ J~.to~=~y ~ke....nml, 
d t 8 ~ . : £ ~  atto=~eys and c l t y  a t t o r n e y s  •x=lu~sLvity 1~ i P ~ m ~ g  

~uch a ~ £ ~  f o r  zalLmf may be ~ L ~ t e d  ~ p ~  ~ o- ~ the  
people o£ CLl£EOr~a o :  upon t h e  ~=~la ; , , t ;  0£ any "board, 
o : f L o ~ ,  Fe==m~, (x=p==sl:£c= == mm~' tat ; :L~ == b~- imy 
ut~ £o~ the tnt~rmmts o£ itself, it= members o: the gene=Li 

¢,W~ I~mm. , ,m -4-" '//l~'n t ;N  N 

D.B.-161 



~nofflclal FERC-Generated PDF of 20021216-0014 Received by FERC OSEC 12/10/2002 in Docket#: EL02-114-000 

. 1 0 "  

% p u b l i c . ,  ~ a~ 8~p, Fu~guant t o  section 27204, one d o e  o ~ 
need co brzng -~ ac t ion  on o n e ' s  c~m b e h ~ f  in  orde= CO have 
e t a ~ L u g  to  ~ue. Thus, • F r l v a t e  plm~ntL~f who h u  m ~ t e r e d  n~ 
~ . ~ y . a t  e l1  u~y sue cc obte:Ln re~ f o r  o t h e ~ s .  
Ad~io~inn. ~e. v. TaJ~ICv /~tox~a. I n~ . .  ;7 Ce~. A m $53, S$~ 
( ~ 8 ) ,  

E ~ . t m  2720) c~ ch~ A=c J e t s  £c~Ch the  ~sm~Les  
• ~mlla l~e  ,u~x~z,. the Ace, - -1 ,  ~J..& Pro~. code j 17204, ~n~ 
pa~:~, z ouaa ~ e ~ z e  ~ . l ~ n t  t o  ~ c t ~ c ~  17~00 may be - -~o ined  f r ~  
:IZL@.~4mtl.i:g ~ O05~iSSclng the unfelt p r a c t i c e  ~ ~ may mZro 
ord~ur z'estlt%.,1:J.m; of an:.' mon~q, o: ~L',~ ~bJ.ch .'uay have keen 
a = ~  by mmu~ of un:air c=mpecltlo~. 

ih~voa,8 11ab41!ty l~w,m~t:  to  Chc ~ w i l l  r e s t  Z~'~jtly 
o= t.hm sva~Llab/].tty of  wv~d#noe Jun~:=d:L~;  : h e  Co:cmnF2a;ed 
• :-~mJa~-~ion. Z~ there L8 ~.'xx~ the: ~0- ~mipu1~ced.t~.mystem 
mo am ~o L ~ m m  :Lie ~ f ~ C m ,  ~.hmz~ w ~  bm 5FreaCe~ :zkc!Lhood 
Ch~t ~ v ~ l  ha l~a~ le  "=n~c~ che Ao~. 

| . 

V 

Sect~o~ 13'r~ o .  ~ C a 1 : f c ~ a , s  C~v~l 
Code, $o:  example, . c a b ! L a ~ e a  ohm e~etenCj  c e q ~ z ~  ~=r ~'~,,~1 " 
~ruud. C~1.. Ctv. C:xle | I3"72. Ac,~utl f=,,.,--~., -,,  dei':l.ned by 
mmcr.~t~, o ~  M~ m lxt~c¥ co 

l )  8uggeeCl fJdJm lz~onmr~Lc~ wLth .k=novledge oJ~ 
£ te  ~-a~g*tW 

2) u s e ~ J  f a ! s e  ~n~oz~a~u~  ~ r . h o u t  k n ~ l e d g e  o( 
£~$ f a l ~ y  ~ unv~c~canCed by ~he *nfoz~n~t£cn 
av~L~d~e  to  the= ~ ;  

31 gu~pz~sJe8 t h a t  vh~ch 1o ~c~e: 

4) mzk~ a I ~ H  v£:~cuc any .5.n:ent:,'L:~ o f  
pe~cnnLng l t~  ~r 

5) mace ~ amy o t h e r  ~ r  ~ t t e ~  co ~tom£ve. 

& ~#tLm of  fz~u4, vho mq)or£ecced am actu8~ tuJur~, 
amy mm Cbe v z ~ i o e r  fo~ dmmgeJ. Pu~tt4ve  damages may a28o L~ 
srranCod zn 8n act'~oa fo~ fraud.  / i t1  

Se~Lon 1700 o f  tho C~v~l 0o4o otcel)'oLehes the te~uc 
f c ~  • e ~ L L ~  ~ ot a~cion,  f=eud~ea~c d e o e ~ t .  Co/ .  Cxv. Code 
J l ? 0 s .  p u z ~ m n c  t ~  ch i=  x o c * o a  t ~ y  w ~  v i n ~ y  d ~ z L v e =  
an~cbe~ wlClz Lntent to  ~ u ~ c e  4C t o  ~ e ~  S t s  p o s i t ~ n  to i t s  
det~-me-t  i t  llAb2e fc~  any duuSleS the  d e c e i v e d  P ~ 2  umy have 
s u f t e z ~ l .  

Z 

V 

e,.* 

~lylm tw~,,wm.vl~ 

1I~-162 
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Ce2~foz-nLa's defLnLt.~c~ c f  dece ' - t  l e  Ldenc£c~l Co Los c~ 
uean. tng of  a c t u a l  f~aud.  Cal. ~ v .  Code § 1710. Thus, the  ~wo 
CIa£1B a re  of~.em brought  i n  con~un~Lon v ~ t h  each o~:}~r. 

In  addi tLoa  t o  t b e ~  s t a t u t o r y  c l a i , ~ - ,  ~u£te f o r  f n u ~  
and  d m m i t  o f t e n  t n c l u ~  • number o~ more ~ a l  Loft  c l a i ~ ,  
mur.b u comm~ l ay  2zlud-m~d m i ~ z e m e n t a t i c = .  LLke t he  
m~aCutory a1~4.,-,, h o n v e : .  ~ c~mon Xav c ~ a  o f  eccLuu 
~ q u l z W  an e ~ R e n c  of  ~nCenc. Its v~.ch convLccLon un4er  t he  /t=c. 
l i a b £ 1 . i t ¥  wader t h e  frmsd and dece i t  s t a t u t e s  and corn=on law 
t~e~;I .om 1r~11 depend Za~galy on the ava~labLZLty o~ r~levlnt 
ev:L denoe.  

~/ | i l / l~ |a$$ iqe 
-G- 


